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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

282 Filed in Open Court Feb. 4-1952 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

Grand Jury Impanelled January 2, 1952, and 
Sworn in January 3, 1952. 

Criminal No. 205-’52 

Grand Jury No. Orig. 

Vio. 22 D.C.C. 1501, 1502 

The United States of America 

v. 

Joseph A. Lee 
Philip M. Allen 

Indictment 

The Grand Jury charges: 

Continuously during the period from about December 15, 
1951 to about January 9, 1952, within the District of 
Columbia, Joseph A. Lee and Philip M. Allen were con¬ 
cerned as owmers, agents and clerks, and in other ways, in 
managing, carrying on and promoting a lottery known as 
the numbers game. 

Second Count: 

On or about December 15, 1951, within the District of 
Columbia, Joseph A. Lee sold and transferred to Allen R. 
Smith a chance, right and interest in a lottery known as 
the numbers game. 
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Third Count: 

On or about December 20, 1951, within the District of 
Columbia, Joseph A. Lee sold and transferred to Allen R. 
Smith a chance, right and interest in a lottery known as 
the numbers game. 

Fourth Count: 

On or about December 28, 1951, within the District of 
Columbia, Joseph A. Lee sold and transferred to Allen R. 
Smith a chance, right and interest in a lottery known as the 
numbers game. 

Fifth Count: 

On or about December 29, 1951, within the District of 
Columbia, Joseph A. Lee sold and transferred to Allen R. 
Smith a chance, right and interest in a lottery known as 
the numbers game. 

283 Sixth Count: 

On or about January 3, 1952, within the District 
of Columbia, Joseph A. Lee sold and transferred to Allen 
R. Smith a chance, right and interest in a lottery known as 
the numbers game. 

Seventh Count : 

On or about January 8, 1952, within the District of 
Columbia, Joseph A. Lee sold and transferred to Allen R. 
Smith a chance, right and interest in a lottery known as 
the numbers game. 

Eighth Count : 

On or about January 9, 1952, within the District of 
Columbia, Joseph A. Lee and Philip M. Allen knowingly 
had in their possession certain tickets, certificates, bills, 
slips, tokens, papers and writings, used and to be used and 
adapted, devised and designed for the purpose of playing, 
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carrying on and conducting a lottery known as the numbers 
game. 

Charles M. Irelan 
Attorney of the United States in 
and for the District of Columbia 

A True Bell: 

Charles A. Lyons 
Foreman. 

285 Filed Feb 25 1952 

UNITED STATES DISTRICT COURT 

/ 

FOR THE DISTRICT OF COLUMBIA 

Criminal No. 205-52 

United States of America 
v. 

Philip Allen 

Motion to Suppress 

Comes now the above-named defendant by and through 
his attorney, Curtis P. Mitchell, and moves this Honorable 
Court to suppress the evidence obtained from the defend¬ 
ant in the above-entitled cause and as reasons therefor 
states as follows: 

1. That the defendant was lawfully upon the street 
and/or highway of the District of Columbia in his auto¬ 
mobile on, to wit, January 9, 1952, when he was subjected 
to an illegal search of his person, automobile and effects, 
which was in violation of his constitutional rights. 

2. That the officers purportedly had in their possession 
a warrant allowing for the search of his automobile, but 
that the said search warrant was improvidently issued and 
legally defective and illegally effected. 
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3. And for such other and further reasons as will be 
called to the attention of this Honorable Court in the event 
' it is determined that an oral hearing shall be had on this 

k motion. 

1 Curtis P. Mitchell 

Curtis P. Mitchell 

^ 1901 Eleventh Street, N.W. ADams 3233 

* Attorney for Defendant 
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286 Filed Mar 14 1952 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Criminal No. 205-52 
Charge Vio. 22-1501, 1502 D.C.C. 

United States 
vs. 

Philip M. Allen, Defendant 

Denial of Motion to Suppress 

On this 14th day of March, 1952, came the attorney of 
the U.S.; the defendant in proper person; the defendant 
by his attorney, Curtis P. Mitchell, Esquire; whereupon 
the motion of the defendant to suppress evidence, coming 
on to be heard, after argument by counsel, is by the Court 
Denied. 

By direction of 

Edward A. Tamm 
Presiding Judge 
Criminal Court #2 
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289 Filed Jun 17 1952 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 205-52 

Charge Vio. Sec. 1501, 1502, T. 22 D.C. Code 

United States 
vs. 

Joseph A. Lee 
Philip M. Allen, Defendant 

Jury Verdict 

On this 17th day of June, 1952, came again the parties 
aforesaid, in manner as aforesaid, and the same jury as 
aforesaid in this cause, the hearing of which was respited 
yesterday; whereupon the said jury after hearing further 
of the evidence and instructions of the Court, alternate 
jurors Leslie W. Taylor and Frances West are discharged 
from further consideration in this case. The jury retires 
to consider their verdict. 

The jury returns into Court and upon their oath say 
that the defendant Joseph A. Lee is not guilty on counts 
one, two, three, four, five, six, seven and guilty on count 
eight, and the defendant Philip M. Allen is guilty on counts 
one and eight. 

The case is referred to the Probation Officer of the Court 
and both defendants are permitted to remain on bond 
pending sentence. 

By direction of 

R. B. Keech 

Presiding Judge 
Criminal Court # Four 
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II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

2 Mr. Mitchell: I wanted to call Your Honor’s 
attention, before he commences his opening state¬ 
ment, and the record will show that there was here- 

3 tofore filed a motion to suppress evidence, and the 
record of it does not show that an oral motion was 

made at the end of this for a severance, and I wish at this 
time, Your Honor, to renew the defendants’ motion in 
order that you might at the proper time pass upon it, that 
is, the motion to suppress, and at the proper time for the 
motion of severance, Your Honor. 

The Court: All right, sir. They both have been passed 
upon and argued? 

Mr. Mitchell: The motion to suppress was fully argued 
and I made the oral suggestion for severance. 

The Court: That was passed upon too? 

Mr. Mitchell: Yes. 

The Court: You are preserving the record then on that, 
actually? 

Mr. Mitchell: Yes, sir. 


9 Allen R. Smith was called as a witness by the 

United States and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 
By Mr. Flannery: 


Q. You are a member of the Metropolitan Police? A. I 
am. 

Q. To what squad are you attached? A. The Gambling 
and Liquor Squad. 
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Q. Now, Officer Smith, directing your attention to 
10 December 15, 1951, did you have occasion to go to 
1208 Meigs Street, Northeast, in the District of 
Columbia? A. I did. 


By Mr. Flannery: 

Q. When you got to 1208 Meigs Street, who did you see 
there? A. I saw Mr. Lee. 

Q. What time did you get there? A. About 9 a.m. 

Q. About 9 a.m.? A. Yes. 

Q. By Mr. Lee, do you mean the defendant, Joseph Lee? 
A. Yes. 


Q. What, if anything, occurred when you got there and 
saw the defendant Lee? A. I saw Mr. Lee there in 
11 the apartment at 1208 Meigs Street, Northeast, and 
I went in and had a conversation with him, and 
during the time two fellows came into the premises and one 
of them made a numbers play with Mr. Lee. 


Q. Did anything happen between you and Mr. Lee at 
that time? 


12 The Witness: Mr. Lee went to the window and 
was looking out the window and said he was looking 
for the pickup man. 

By the Court: 

Q. Let me ask you this, Mr. Witness. You were there 
on the 15th of December? A. Yes, sir, I was. 

Q. Did you see the defendant? A. I did, sir. 

Q. Did you talk to him? A. I did, sir. 

Q. Did you see him do anything? A. Yes, sir. 


13 
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Q. All right, sir, what did you see him do? A. I saw him 
write some numbers on the 15th. 

• ••**••••• 

The Court: I beg your pardon. I will instruct the jury 
now that as of this time you will understand an admission 
made by one defendant is an admission as to that one and 
not an admission as to the other. 

Is that what you had in mind, Mr. Mitchell? 

Mr. Mitchell: Yes, sir. 

By Mr. Flannery: 

Q. Now, did you make a numbers play with the 
defendant— 


14 A. I did make a numbers play on the 15th, three 
6’s. 

Q. What number did you play and for how much? A. I 
played three 6’s straight for one dollar. 

Q. Three 6’s? A. Three 6’s straight for one dollar. 

Q. For one dollar? A. Yes. 

Q. Did you get a receipt? A. No, I didn’t get a receipt. 
Q. Did you see anyone else in the establishment? A. I 
did. 

Q. Before you left? A. I did. 

Q. WThat else did you see or who else did you see? A. I 
saw two ladies in the premises and they were writing. One 
of them was copying— 

Mr. Mitchell: Objection as being irrelevant and im¬ 
material as to this defendant. 

By the Court: 

15 Q. In whose home was this? A. Mr. Lee’s home. 

• ••••••• •• 

By Mr. Flannery: 

Q. WThat were the two ladies doing? A. One of them 
was copying numbers from a white slip of paper into a 
regular numbers pad. 




Q. Did you see anything else before you left? A. I did 
see the pickup man when he came in. 

Mr. Mitchell: Objection, as a characterization. 

By the Court: 

Q. What did you see? Did you see a man? A. Yes, sir. 

Q. What did you see him do? A. He came inside the 
door, and just as he came in the door, Mr. Lee kind of met 
him between the door of the center room of the house, and 
he asked Mr. Lee how he was doing, and Mr. Lee said, 
okay, and at that time I left the premises. 

By Mr. Flannery: 

Q. Now, do you see that man in court today, the man 
who came in? A. Yes, sir, I do. 


16 Mr. Flannery: May the record indicate the witness 
indicated the defendant Allen? 


By Mr. Flannery: 

Q. Now, did you see the defendant Allen’s automobile? 
A. Yes, sir, I did. 

• *•••••••• 

Q. What kind of automobile did he have? A. It was a 
Chevrolet black coupe. 

Q. Did you have occasion to notice the license tag? A. 
Yes, sir, I did. 

Q. Do you remember the numbers of the license tag? 
A. Yes, sir, I do. 

Q. What are they? A. K-622. 

Q. A District of Columbia license tag? A. It was a 
District of Columbia. 

Q. Now, Officer Smith, I want to direct your attention to 
December 20, 1951, and ask you if you had occasion to go 
to 1208 Meigs Street, Northeast, in the District of 
17 Columbia. A. I did. 
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Q. Who did you see there when you got there? A. I saw 
Mr. Lee. 


Q. Did you make a numbers play on that day? A. I did. 
Q. With whom? A. With Mr. Lee. 


18 The Court: All right, sir. I assume your objec¬ 
tion is for the same reason. 

It is unnecessary, ladies and gentlemen, for me to repeat 
it, but you will understand that if an admission is alleged 
to have been made by Lee, that is binding and applies to 
Lee and not to Allen, and vice versa, an admission as to 
Allen is not binding as to Lee. 

Mr. Mitchell: Your Honor, will you also at this time tell 
them with reference to the statement—in other words, Mr. 
Smith has alleged certain acts to have occurred out of the 
presence of Mr. Allen, and he alleges also they took place 
in the apartment of Mr. Lee. I would not want—what I 
am attempting to say is so that the jury will not misunder¬ 
stand, and that any acts that occurred in Mr. Lee’s house 
was not attributable to Mr. Allen. 

The Court: I must add to it by saying: At the time then 
if Mr. Lee is there and the Officer is there, and if the de¬ 
fendant Allen is not there, you will understand that it does 
not relate to Allen, unless he is also there. 

Is that what you have in mind? 

Mr. Mitchell: Yes. 

19 By the Court: 

, * * % 

Q. You say that there were two ladies there? A. 

I beg your pardon, sir. It was two men. 

• ■ " • • * * • • * 

By Mr. Flannery: 

Q. Now, what did you notice these two men do? A. I 
noticed one of them was talking to Mr. Lee, and he also 

gave Mr. Lee a number to play for him. 

* • * • * • • • • •* • • • 
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Q. Directing your attention to December 28, 1951, did 
you go to 1208 Meigs Street, Northeast? 


Q. What occurred between you and Mr. Lee on that day? 
A. That day, I made my numbers play again with him. 


20 Q. Now, directing your attention to December 29, 
1951, did you go to 1208 Meigs Street on that day? 
A. I did. 

Q. Did you see anyone? A. Yes, sir, I did. 

Q. Who did you see on that day? A. I saw Mr. Lee. 

Q. Did anything occur between you and Mr. Lee on that 
day? A. I made my numbers play, the regular numbers 
play again with him that day. 


24 By Mr. Flannery: 

Q. Now, while you were there on the 29th, did you 
have any conversation with the defendant Lee ? A. On the 
29th, to the best of my recollection, I remember Mr. Lee— 
going up, and I remember Mr. Lee telling me that the pick¬ 
up man was supposed to come in around 9 a.m. 

Mr. Mitchell: Objection. 

By the Court: 

Q. Is that what Mr. Lee actually told you? A. Yes. 


By Mr. Flannery: 

Q. Now, directing your attention to January 3, 1952, did 
you have occasion to go to 1208 Meigs Street, Northeast? 
A. I did. 

Q. Who did you see there on that day? A. I saw 
Mr. Lee again. 


25 
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Q. Did you make a numbers play with him on that day? 
A. I did. 


26 Now, Officer, directing your attention to January 
8, 1952, did you go to 1208 Meigs Street? A. I did. 

Q. Did you see the defendant, Mr. Lee, on that day? 
A. I did. 

Q. What, if anything, ocurred between you and the de¬ 
fendant Lee on that day? A. I knocked on Mr. Lee’s door, 
and he came to the door and let me come in, and I also 
attempted to make my numbers play on the 8th of 
January, and Mr. Lee told me that the pickup man had told 
him not to take any more numbers — 


27 The Court: Mr. Mitchell, it is very difficult to hear 
when there is constant objection. I don’t want to 

cut you off on your objections but don’t you think you are 
adequately protected now in so far as this type of objec¬ 
tion is concerned, without interruption? 

Mr. Mitchell: Provided you will give me the privilege 
or assurance—if you will give me the privilege of 

28 not having to make constant objection, and I will 
be protected. 

The Court: I will, yes, sir. I will do that. Wherever 
there is a statement made by one of these defendants, you 
will understand that statement is applicable to that par¬ 
ticular defendant and not to the other defendant. 

Is that adequate? 

Mr. Mitchell: Yes, sir. 


By the Court: 

Q. Did I understand you to say, sir, that you did go there 
on the 8th? A. Yes, sir. 

Q. And Mr. Lee let you in? A. Yes, sir. 
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29 The Witness: I did make a numbers play on the 
8th of January of 1952. 


Q. Just wait until the question is asked. On the 8th you 
made the play to which you refer? A. Yes. 

30 Q. With whom did you make it? A. Oh, Mr. Lee. 

*#•••*•••* 

31 By Mr. Flannery: 

Q. Did you have occasion to go to the United 

32 States Commissioner’s on January 8th. A. I did. 

Q. Did you secure a warrant there? A. I did. 

Q. For whom did you secure a warrant? A. Secured 
an arrest warrant for two people on that day. 

Q. Which two people? A. Mr. Allen and Mr. Lee, and 
search warrants there for both people. 

Q. And for what premises were the search warrants? 
A. The only search warrant was for the premises 1208 
Meigs Street, Northeast, and the other was for the auto¬ 
mobile bearing tag No. K-622. 


Q. Directing your attention, sir, to January 9, 1952, did 
you have occasion to go to the vicinity of 1208 Meigs Street, 
Northeast? A. I did. 

Q. Who were you with on that day? Sergeant Sullivan 
and Captain Monroe. 


33 By the Court: 

Q. You went there on police business? A. Yes, 
sir. 

Q. What, if anything, did you do? A. I participated in 
helping serve those search and arrest warrants. 

By Mr. Flannery: 

Q. What is the first thing you did? Be more specific. 
A. The first thing we did, we tried to pick up the pickup 
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m an, to get the man that he had been writing 
34 numbers for, and then Mr. Lee came alone. 

Q. Were you present when Mr. Lee was arrested? 
A. I wasn’t. I could see him but I wasn’t near him. 

Q. Where were you when he was arrested? A. I was 
about half a block away. 

Q. I see. Where was he arrested? A. He was arrested 
in the 1200 block of Meigs Street, Northeast. 

Q. Now, were you present when the other defendant, 
Allen, was arrested? A. I was. 

Q. Where was he arrested? A. He was arrested on the 
corner of Raum and Montello Avenue, Northeast. 


Q. Were you there when he was arrested? A. Yes. 

Q. Who was with you? A. Sergeant Sullivan. 

Q. Will you describe how he was arrested and whoever 
went up to make the arrest? A. We parked on 
35 Meigs Street, facing south. We saw a car come, and 

I showed Sergeant Sullivan the car, and so we 
apprehended the car. We saw it and we drove around the 
block and headed the car off, and after the car stopped and 
we stopped, well, we got out of the car. 

• *•••••• •# 

A. We got out of the car and apprehended Mr. Allen and 
told him that we had— 

• #*#•**••• 

A. We told him we had a search warrant, an arrest 
warrant for him, and Sergeant Sullivan told him to give 
him what he had in those—I don’t know the exact words, 
but in those words, meaning to give him what he had. 

So he went into his topcoat pocket, or overcoat pocket, 
and gave him six slips of white paper, bearing numbers on. 





By Mr. Flannery: 

##*••*•••* 

Q. Now, did you hear the defendant Allen make 

36 any statement at that time? 

Mr. Mitchell: Objection. 

37 (Thereupon counsel approached the bench and 
the following occurred:) 

• #•••••••• 

Mr. Mitchell: At this point, it is my contention this man 
was illegally arrested, that the warrant for his 

38 arrest was illegally executed, as well as having been 
illegally issued, because definitely at this point the 

trial judge certainly has the power, at least the preroga¬ 
tive to exercise the powder to reconsider the motion. 

By the Government’s own testimony, no basis existed for 
an arrest warrant for Allen at this point. He has never 
seen this man do anything, not a thing. 

• *•••••••• 

The Court: I think at this time that is a matter which 
was dealt with first, and I will deny it at this time, and you 
are protected on the record. 

#••••#*••• 

40 Q. And when did you first meet Mr. Lee? A. Back 
about September or October of ’51. 

Q. Where? A. I believe it was in the 16 or 1700 block 
of Montello Avenue, at a friend’s house. 

**•••*#••• 

41 Q. Incidentally, sir, what was your name as far 
as Mr. Lee was concerned? 

• ••••••••• 

A. I don’t recall just what I did tell him. 
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Q. As a matter of fact, you were known to him as 
Williams, weren’t you? A. Williams? 

Q. Yes. A. Maybe so. 

Q. Your recollection is not clear about this, is it? A. I 
think you are right. I believe I did. 

Q. Now, did you ever drive a Dixie taxicab? A. I did. 
Q. And was the number of that cab No. 18? A. It was. 


42 Q. Isn‘t it a fact, sir, that you previously testified 

43 under oath that you had known and had visited and 
had been very friendly with Mr. Lee since the late 

summer of ’51? A. That was not at his home, but this 
was a friend, Charlie’s house, on Montello Avenue; not his 
home. I had never been in there before the 15th of 
December. 


Q. And you went to that house and the two of you played 
numbers there. A. I did. 

Q. And that is where Mr. Lee played numbers with you? 
A. Yes, I played my numbers with him. 

44 Q. And that was back in September? A. Yes. 

Q. And you and Mr. Lee were very friendly? A. That 
is true. 


Q. Did you ever make any arrangement for some- 
45 one else to take his daughter to New Jersey? A. I 
did. 


47 Q. On December 15th, when you saw Mr. Lee, you 
asked him to put in a number for you, didn’t you? 

A. Yes, I did. 

#••••*••*• 

48 Q. And the purpose of your duty as a policeman 
particularly concerned with the Vice squad was to make a 
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number of vice cases, wasn’t it, sir? A. Yes, sir. 

49 Q. Now, on December 15, 1951, you said you gave 
Mr. Lee a sum of money to put on 666. How much 

money did you say you gave him? A. One dollar. 

**••••*••• 

Q. Did you see anyone else? A. I did see the pickup 
man. At least he called him the pickup man. 

Q. Who did? A. Mr. Lee called him the pickup man. 

Q. WTiere did you see him? A. I saw him right there 
at 1208 Meigs Street. 

Q. Did you see him write numbers? A. No, I didn’t see 
him write numbers. 

Q. Did you see him play any? A. No, I didn’t. 

50 Q. Did you see him handle any numbers at all? 
A. I don’t recall seeing him handle any numbers. 

Q. What? A. I don’t recall seeing him handle any 
numbers. Are you speaking about Mr. Allen? 

Q. Yes, sir. 

#••••••••• 

51 By the Court: 

Q. Did you see him handle any numbers on that 
day? A. I don’t recall seeing him. 

By Mr. Mitchell: 

Q. And did you at any time see him write any numbers? 
A. No, I didn’t. 


Q. Now, then, the only time, other than the occasion of 
the arrest of Mr. Allen, the only time that you have seen 
him is, I believe you testified, on December 15th; that is 
correct, isn’t it? A. The 15th; that is correct. 

Q. And the next time you saw him was January 9th? A. 
That is correct. 
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61 Q. So you did ask him, in fact, to make arrange¬ 
ments so that you would be playing and keep your 
number played regularly; isn’t that true! A. That is true. 

Q. And you had had a conversation, and he told you he 
would put the numbers in regularly, did he! A. He did; 
that is true. 


64 I said between September and December 15th, 
how many times did you visit Mr. Lee’s home at 1208 
Meigs Street, Northeast! A. I had never been inside of 
the premises between those dates; no. 


65 Q. When you went around on the 15th, who let 
you in the house! A. Mr. Lee. 

Q. Whereabouts in the house did you go to get entrance! 
A. Went to Mr. Lee’s house. 

Q. Whereabouts did you go, in the front door or back 
door! A. To where he lived. He lived in the rear. He 
has kind of a basement apartment, in the rear. 

Q. How did you know where that was! A. Well, he told 
me where to come to. 

• • • * * * • * * # 

66 Q. So you were real friendly, weren’t you! A. 
I was. 

80 Q. Now, did you at any time see Mr. Allen take 
a bet from anybody! A. No. 

Q. Did you ever make one with him, with Mr. Allen! 
A. No, I never did. 

• •••••••«• 

81 Redirect Examination 

By Mr. Flannery: 

Q. Were you acting in your official capacity in Septem¬ 
ber and October when you contacted the defendant Lee? 
A. I was. 

• •••*••••* 
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84 Q. And you were very friendly with him, and he 
would put the number in for you? 

*••**#***• 

Q. He would put your number in whether you paid him 
or not; isn’t that right? A. Yes, he did. He put it in. 

• •••••*••• 

90 Thomas C. Sullivan was called as a witness by the 
United States and, being first duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination 

91 Q. Are you a member of the Metropolitan Police 
Force? A. Yes, sir. 

*••••**••• 

Q. Now, did you arrest the defendant Lee in this case? 
A. I assisted in the arrest. 

Q. When and where did you arrest him? A. He was 
arrested in front of 1242 Meigs Street, Northeast, at ap¬ 
proximately 9:22 a. m., on January 9th. 

Q. 1952? A. Yes, sir. 

Q. And did you have a warrant for his arrest? A. Yes, 
sir. 

Q. Who was with you when you arrested him? A. Cap¬ 
tain Monroe. 

Q. Now, when you arrested him, did you search him? 
A. We attempted to search him on the block and he 

92 objected to it and asked to be taken to the area¬ 
way—in the doorway of the apartment at 1242 

Meigs Street, and while in there he produced a slip from 
his pocket, and an envelope. 

*••••#•••• 

Q. Were there contents in that envelope? A. Yes, sir; 
a 20-dollar bill and one piece of paper, approximately 
5 by 8. 
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Q. All right, sir. Now I show you this and ask you if 
you can identify that. A. Yes, sir. 

Q. What is that? A. That is the sheet of paper that was 
in the envelope that Lee turned over to me. 

• ••••#*••• 

94 Mr. Flannery: Mr. Clerk, will you mark this 1-A? 

***••#***• 

i 

Q. I show you this slip of paper and ask you if you can 
identify it. A. Yes, sir. 

Q. What is that? A. This is the slip of paper that Lee 
produced from his left pants pocket. 

Q. Was that in this brown envelope? A. No, sir. 

Q. What is that, sir? A. This is the numbers slip. 

*•**•##** • 

96 Mr. Flannery: I offer it. That is No. 2. 

The Court: That is No. 2? 

Mr. Flannery: Yes, sir. At this time I want to offer Gov¬ 
ernment 1 and 1-A into evidence. 

*••••**•• • 

98 By Mr. Flannery: 

Q. Referring again to Government 1-A, did you 
question the defendant Lee in regard to this slip? Did 
you ask him what it was? A. No, I don’t recall asking him 
that specific question. 

Q. Let me ask you this: Did you ask him what the 
symbol JC25 meant? A. Yes, sir. 

Q. What did he say the symbol JC 25 on that slip meant? 
A. He said that was his assigned number. 

• ••••**••>• 

99 Q. Where did you take him after you arrested 
him, Sergeant? A. After he was arrested, he was 

taken to his apartment, which is in the basement of 1208 
Meigs Place. 
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Q. Did yon ask him if he was engaged in the numbers 
business? 

Mr. Mitchell: Objection. 

The Court: I will let him answer Mr. Flannery. 

Did he say anything to you, Sergeant? 

The Witness: Yes, he said that he had been 
100 engaged in the numbers business for approximately 
18 months, but that he was going to quit, that was 
his last day. 

• # • • •••••• 

Q. So what was the next thing you did? A. We went to 
his apartment, which is in the basement of 1208 Meigs 
Street, Northeast, and executed the search warrant for the 
premises. 

Q. Did you find anything in the premises? A. I found 
one slip of paper on the kitchen table. 

• • ••**# 

102 Q. Where did you arrest the defendant Allen? 
A. I arrested Allen on Montello Avenue, just south 

of Raum Street. 

• •••••• 

103 Q. Now, was he in a car? A. Yes, sir. 

Q. Did you have an arrest warrant for his arrest? 
A. There was an arrest warrant issued for him. I didn’t 
have it with me, and there was also a search warrant for 
the automobile. 

Q. Did you search this defendant? A. No, sir, I didn’t. 
Q. Was any evidence recovered from him? A. Yes, sir, 
there was. 

Q. In your presence? A. Yes, sir. 

104 By the Court: 

Q. Did you get anything from him? 
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A. I got six white sheets of paper, approximately 5 by 8, 
which he gave me, which he took from his inner overcoat 
pocket at the time of his arrest. 

Q. I show you these six sheets of paper and ask you, sir, 
if you can identify them. A. Yes, sir. Those are the six 
sheets of paper that the defendant Allen gave me at the 
time of his arrest. 

105 The Court: Are you going to offer these? 

Mr. Flannery: Yes, sir, I will. 

The Court: Let him indicate as you pass them to him 
if there is objection. Will you indicate if there is any ob¬ 
jection so we can start circulating them? 

Mr. Mitchell: No objection. 

• * * * ****** 

106 By Mr. Flannery: 

Q. Did you ask the defendant Allen what these 
slips were? A. Yes, sir. 

• • • • ****** 

Q. What did the defendant Allen say these slips were? 
A. He said that was the work that he had picked up so far 
that day. 

• *-. * • •• * * * * 

107 Q. All right. So where did you take the defendant 
Allen at that time ? A. Took him to the office of the 

Vice Squad at Police Headquarters. 

Q. Was the defendant Lee taken there too? A. Yes, sir. 

*••••**•'•• 

108 By the Court: 

Q. I understand they were questioned in the car 
on the way to Headquarters? A. Yes, sir. 

By Mr. Flannery: 

Q. Were you in that car? A. Yes, sir, I was driving it. 
Q. You were driving the car? A. Yes. 

Q. Did you listen to the questioning? A. Sir. 


Q. Did you overhear the questions and the answers? A. 
Yes, sir. 

* * * * •••••• 

110 By the Court: 

Q. Let us see if we understand each other. 

I understood you to say that Allen and Lee were in the 
rear of the car and Captain Monroe was in the rear, too? 
A. That is correct. 

Q. And you were driving? A. Yes, sir. 

Q. Now, I think Mr. Flannery asked you if Allen said 
anything. A. He asked me if Allen said anything about 
the charge. 

Q. Oh, I beg your pardon. 

Did he say anything? A. Yes, sir. 

The Court: All right, sir. 

By Mr. Flannery: 

Q. What did he say? A. Well, Captain Monroe asked 
Allen— 

Mr. Mitchell: Objection. 

111 The Court: That is the same question, ladies and 
gentlemen. It is applicable as to Allen and not Lee, 

and vice versa. 

Mr. Flannery: He is getting ready to say something 
that Captain Monroe said, and the question was: What 
did Allen say? 

The Court: All right, sir. I think you should keep the 
interrogation to Allen, whatever he spoke. 

The Witness: Yes, sir. 

By the Court: 

Q. In response to the question was there any answer 
made? A. Yes. 

Q. What was the question and the answer, or what were 
the questions and the answers? A. Allen said he had been 
picking up Lee’s numbers. 



25 


By Mr. Flannery: 

Q. What did Lee say? A. At that time Lee said he had 
been turning his numbers in to Allen. 

Q. Were they taken to Headquarters? A. Yes, sir. 

Q. Were they questioned again there? A. Yes, sir. 

**••••**••• 

117 Q. What did Allen say about this matter at Head¬ 
quarters? A. Allen said that he had been engaged 

in picking up numbers for a period of approximately three 
months. 

He said that he got into the business through a white 
man, who he doesn’t know and he could not identify. 

He said he was approached by this man and told by the 
man that he was getting out of the business, by that I 
mean, the white man, and he told him that if he wanted 
to take over, he could do so, and he stated further that he 
did and that he went around the route, and he picked up 
numbers from various people, and he never went in any 
houses, he always met the people on the street. 

He said that when he had collected the work, he depos¬ 
ited it by a mail box at 21st and E Street, Northeast, and 
he left it there. 

He said if there were any hits on the work, and also his 
commission, which would be paid at the end of the week, 
was left in his automobile which he parked in the neigh¬ 
borhood of his home, and was left there toward the end 
of the week. 

He said at that time he never figured out himself how 
much was coming to him, and he felt whatever was 

118 left in the car at the end of the week was the correct 
amount. 

Q. What did the defendant Lee say at Headquarters? 
A. Lee stated he had been writing numbers for approx¬ 
imately 18 months, but that recently, I can’t recall just 
how recently he stated, he had changed over from one 
backer to the other. 
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He also denied knowing who the backer was. 

Cross-Examination 
By Mr. Mitchell: 

• • * • • • * • * * 

125 Q. Now, did you find any numbers books in Mr. 
Lee’s house! A. No, sir. 

126 Q. Did you find any number books on the defend¬ 
ant Allen! A. No, sir. 

147 John B. Monro© was called as a witness by the 
United States and, being first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Flannery: 

Q. Will you please state your full name! A. John B. 
Monroe. 

Q. And you are a member of the Metropolitan Police 
Department! A. Yes. 

Q. What is your assignment! A. In charge of the 
Gambling and Vice Squad. 

Q. Now, Captain, were you in charge of the case of Lee 
and Allen, which is here in court today! A. That is 

148 right. 

Q. Directing your attention to January 9, 1952, 
did you have occasion to arrest the defendant Joseph Lee? 
A. I did. 


Q. Was there an arrest warrant for him! A. There was 
an arrest warrant filed in the Marshal’s office for Mr. Lee. 

Q. Was there a search warrant for his premises? A. I 
had a search warrant for the premises where he was 
residing. 
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Q. When you arrested him, did you tell him what he 
was charged with? A. I did. 

Q. What did you tell him? A. I told him he was going 
to be charged with operating a lottery and that we had 
a warrant for him. 

*•••***•*• 

Q. Did you request anything from him? A. We 

149 started to search him, and he himself produced an 
envelope from his pocket. 

*••••**••• 

Q. I show you Government Exhibit No. 1-A and ask 
you what that is. A. This slip was in the envelope. 

Q. Was anything else in the envelope? A. A 20 dollar 
bill and a small slip in this envelope. 

*••****••• 

Q. All right, now, and showing you, Captain, Govern¬ 
ment Exhibit No. 1-A, did you question the defendant in 
regard to his possession of that slip? A. I did. 

Q. What was his explanation of this? 

*••*•#*••• 

150 A. I questioned Lee as to the meaning of the num¬ 
ber JC 25 in the upper right-hand corner of the slip, 

and he said that was the number that was assigned him 
so he could be identified to the operators of this game. 

I asked him about these numbers on here and it was his 
work. 

Q. His work? Did he explain what he meant by the term 
“work”? A. He said that is the numbers he had been 
writing that day. 

Q. Numbers he had been writing that day? A. Yes. 

Q. Did you question him any more at that time? A. We 
went to the premises, to the apartment, and we were there 
for some little period. 

Q. Was there anything recovered in the apartment? A. 
A small slip with two numbers on it. 
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Q. Now, did there come a time when you saw the de¬ 
fendant Allen? A. There did. 

• ••••#•••• 

151 Q. And when you saw him, who was with the de¬ 
fendant Allen? A. Sergeant Sullivan and Private 

Smith, they were with him. 

Q. Did you question the defendant Allen at that time? 
A. I did. 

Q. Was the defendant Lee present? A. The defendant 
Lee was present; yes. 

**•*#••••# 

152 Q. Now, what did the defendant Allen say at that 
time, sir? A. When I came on the scene, or rather, 

when I first spoke, Allen was there, and Sergeant Sullivan 
handed me some— 

Mr. Mitchell: Objection. 

By Mr. Flannery: 

Q. I will reframe the question. 

153 Captain, what did you do? A. I questioned the 
defendant Allen about some slips that had numbers 

on them, and he said that was numbers he had picked up 
that day from writers on the street. 

Q. I show you Government Exhibits 4 and 4-A, -B, -C, 
-D and -E, and ask you if those are the slips about which 
you have testified. 

• ••••••••• 

By the Court: 

Q. Are these the papers about which he made the re¬ 
sponse you have just stated? A. Yes. 

I questioned him about it, and he said he picked these up 
on the street from number writers. I questioned him at 
that time as to the meaning of the symbols in the right- 
hand corner. 
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By Mr. Flannery: 

Q. What are those symbols? A. They are pre- 

154 ceded by the letters JC, and they have different num¬ 
bers. 

Q. What did he say about them? A. He said he could 
not explain it, but merely picked them up, and he later dis¬ 
posed of them. 

Q. I show you this slip of paper, sir, and ask you if you 
can identify it. A. I can. 

Q. And what is that? A. It is a slip of paper that I took 
from the person of the defendant Allen. 

Q. And where did you take it from him? A. From his 
pocket. 

• * • * # • * • • , * 

Mr. Flannery: I offer this slip of paper in evidence. 

• * * • * * • • • • 

155 The Court: It will be received. 

• •••*#•••• 

Mr. Flannery: May I read this exhibit to the jury or 
shall they pass it among themselves? 

• • • • • * • • • ! * 

156 The Court: Read it. It will save time. 

Mr. Flannery: This is the slip of paper whieh has 
been admitted as Government Exhibit 7, and it reads as 
follows: 

“Phil, don’t take JC 35 work unless he pays for all of it, 
including leads. She owes me $15.60,” and it is signed 
“Joe.” 

• • * • * * * * • • 

Q. Now, what did the defendant Allen have to say about 
that, sir, that paper? A. He said that this JC 35 owed Joe 
some money, and he wasn’t supposed to take the work un¬ 
less he collected the money. 


Q. All right, sir. Now, what did you next do with the 
two defendants after that? A. After we searched the de¬ 
fendant Allen’s automobile, then we took him to Sergeant 
Sullivan’s automobile, and I got in the back seat with 
them. 

157 Q. On the way down—where did you go? A. We 
went to Police Headquarters. 

Q. On the way down to Police Headquarters, did you 
question the defendants in the car? A. I talked to both of 
them; yes, sir. 

Q. What did Lee have to say in the presence of defend¬ 
ant Allen? 

A. I inquired of Lee how long he had been writing num¬ 
bers, and he said 18 months, and I inquired as to who he 
turned the numbers in to, and he said the defendant Allen 
had been the man coming to his house and picking up their 
work. 

Q. What did the defendant Allen say? A. He said noth¬ 
ing at that time, but I questioned him, I talked with the de¬ 
fendant Allen immediately after that conversation with 
Lee. 

Q. Yes, and what did the defendant Allen say? 

158 The Witness: I inquired of the defendant Allen 
how long he had been picking up numbers, and he 

said he had been picking up numbers for about three 
months, and I asked him was the defendant Lee the same 
man he had been picking up numbers from and turning 
them in in turn for him for that period of time, and he said 
that he was. 

**••**•*•• 

159 Q. Now, all right. What questioning took place of 
the defendant Lee at Headquarters? A. We ques¬ 
tioned the defendant Lee about his numbers activity, and 
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he said he had been writing numbers for about 18 months 
with this— 


160 The Witness: And this was the day he was giving 
up his run, that he was giving that up, and that 

things were getting too hot, and he was getting out of 
there. 

By Mr. Flannery: 

Q. Did you question him whether or not he had made any 
plays with Officer Smith? A. I did. 

Q. What did he say in regard to that? A. He stated that 
he had. He accepted money from Officer Smith on several 
occasions, and I mentioned specified dates, and he said he 
met him in an alley outside the house on one occasion, and 
on one or two occasions he came in his house, in the apart¬ 
ment. 

Q. Did you question the defendant Allen at Head¬ 
quarters? A. I did. 

Q. What did he say at Headquarters with regard to this 
matter? 

• * * • • # * • * * 

The Witness: The defendant Allen said he had been writ¬ 
ing numbers for about three months—picking up numbers, 
was the way he put it, and he got started by some 

161 man, a white man, who he didn’t know at that time, 
and the white man told him he was going out of there, 

from picking up numbers, and if Allen wanted to do it that 
he could take over his route, and that Allen then stated he 
started doing that, and that he turned his work into a fel¬ 
low known to him as Joe. 

He didn’t know who Joe is, and that he received instruc¬ 
tions from Joe by Joe dropping things into the defendant 
Allen’s automobile, which was parked on the street near his 
home, and that is the way, the same way that he received 
his commission, and that each week he would receive an en- 
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velope in his car, and I questioned him as to how it was 
determined how much he was going to get, and he said he 
got one-third of win tickets that they turned in, and he 
would receive one-third of the win. 

*••••**••• 

165 Mr. Mitchell: Your Honor, I would like to make a 
motion and argue a motion for a judgment of acquit¬ 
tal, and several motions. Would you want to excuse the 
jury for it? 

#*•*•••••• 

Mr. Mitchell: There are several points. First of all, he 
has got these men charged in the first count, and there is 
absolutely nothing at all that there is any connec- 

166 tion at all between these two men whatsoever, noth¬ 
ing at all. 

• •••••*••• 

167 Moreover, I urge this seriously, strongly, and ma¬ 
terially, that as far as Lee is concerned, by the Gov¬ 
ernment’s own evidence, and on the statement of Officer 
Smith, it is sufficient as a matter of law to establish legal 
entrapment. 

I don’t believe that the jury should have to engage in 
consideration or conjecture or speculation with reference 
to that. 

168 Then there is another thing I failed to mention and 
that i« the question of the obvious prejudicial join¬ 
der. There is nothing to show the two men at the time 
together. In other words, where was there a passing of any 
consideration between them ? There is nothing of that sort 
whatsoever, and therefore that each of them is necessarily 
prejudiced by the presence of the other because it is im¬ 
possible to separate them. 

• ••••••••• 
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169 * * * There is another situation that will prejudice 

Lee, and that is the piece of paper they got from 
Allen which had something about JC and some number. 


170 The Court: Well, the matter of severance and 
joinder in the case has been previously passed upon, 
hasn’t it? 

Mr. Mitchell: Yes, but Your Honor sitting as the trial 
judge, you have the right to do it. 

The Court: I have, but under the circumstances, I will 
deny your motions at this time, Mr. Mitchell. 

#••••#**# • 

173 Joseph A. Lee, one of the defendants, was called 
as a witness in his own behalf and, being first duly 
sworn, was examined and testified as follows: 

Direct Examination 

Q. Where do you reside, Mr. Lee? A. 1208 Meigs Street, 
Northeast. 


Q. What is your employment, sir? A. Janitor. 

Q. And for whom do you work, by whom are you em¬ 
ployed? A. Cafritz Company. 

Q. How long have you been so employed by them, sir? 
A. Well, about approximately 17 years. 


Q. Are you still so employed, sir? A. Yes, sir. 
174 Q. Now, 1 will ask you, sir, if you know a person 
who identified himself as Officer Allen Smith, sir? 
A. Well, I knew the fellow not as Officer Smith at the time, 
but when I met him I knew him as Ernest Williams. 

Q. Tell us when you met him, sir, and where and under 
what circumstances. 
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A. Through a friend of his and also a friend of mine, 
a fellow named Ernest Carpenter. 

*#*••••••• 

175 Q. Now, tell us, sir, did there come a time that 
some conversation was had by you with Officer Smith 

with reference to playing the numbers? A. Yes, sir, that 
is true. At 1667 Montello Avenue, around October 15th or 
the 17th, Smith said to me, could I put a couple of numbers 
in for him, which meant to play them, and I told him, I said, 
it is too late now, and he said: I will leave you the money 
and you put them in and pay for them and keep them in 
for me. 

*#*••••••• 

Well, I saw Smith then a couple of days after that, and 
in the home of this fellow Bob Johnson, • * • 

A. Well, at the time at Johnson’s, you see, had a little 
place down there, and we used to go and sit and talk and 
play, and he would take numbers. * • * and so we would 
get in Smith’s cab and sit down and talk about the num¬ 
bers, and we would have a drink in there together. 

**•#•*••*• 

176 Q. What time of day was it that you—prior to 
your taking a number for him, what time of the day 

was it that you and Mr. Smith and the others would go put 
in your numbers ? A. Anywhere from around, I would say, 
from 10 or 10:30 or 11, and sometimes at late as 12 o’clock. 

Q. When Mr. Smith came and asked you to put in a num¬ 
ber for him, what time of the day was it then? A. About 
1:30. 
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177 Q. Now, did there come a time that Mr. Smith 
made an arrangement with you to transport your 
daughter somewhere? 


I asked Smith, I said to him, Ernest, I said: Ernest, 
would you take my daughter to New Jersey, and I said: 
Whatever you charge I will pay you for your reasonable 
time, and he said: I will take her. 


178 * * * he said under the circumstances that his car 

had an accident, someone ran into his door and 
fender, and he would get his brother to take my daugh¬ 
ter up. 


179 Q. Now, then, what happened after that, sir? A. 
Well, I didn’t see Mr. Smith any more, I don’t think 

until I saw him on the 19th or the 18th. I talked to him 
on the 18th of December, and I didn’t see him until the 
20th, and on the 20th I think we had a bit to say that morn¬ 
ing, and we had just got around to send the slip, and he 
came up just as the man talked to me, and he said to me: 
Joe, and I said: What? 

He said: I don’t want to play 101 today; I want 

180 to put a dollar on 666. 

I said: The man is down here on the street, and 
he gave me the dollar, and I told him 666, and that same 
day 101 came out. 

• • • * • • • * • * 

Then, from then through December, until I believe around 
the 31st, and I told Smith then, I said: Smith, the man 
talks like he ain’t going to take any more numbers, and I 
won’t be able to put it in for you. 

181 And he said: Well, try to find some place to put 
them in, and I seed this extra fellow coming around, 

and I handed him what I had. 

• • • • • • • • • # 
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Well, he was up there early in the morning on the 9th 
of January, and I was having my mops and bucket out, 
and he said: Joe, I am sick. 

I said: What is the matter with you? 

He said: I have bought some stuff downtown and it made 
me sick. He said: Can I call them about that? 

I said: Help yourself, and we went up the alley. 
#*#••••*•• 

182 When I got halfway up the alley, I looked back, 
and Smith was walking up the alley, like toward the 

fence, and trying to come around me, and I kept on going, 
and he turned around and went back. 

So I arrived at 1250, 1246, 1242 Meigs Street, and just 
as I got coming by the door at 1242, Captain Monroe and 
Sergeant Sullivan grabbed me. They said: What you got 
in your coat? 

And I said nothing, and he pulled my coat off. Captain 
Monroe said: Come on; hand over what you got. 

And I said: What do you mean ? 

He said: I want the numbers slips you have got. 

I said: I havn’t got any numbers slips. 

He said: I have a warrant for you, and I said: Where is 
that, produce it? 

He said: I don’t have to produce it, but Sergeant Monroe 
said they would read it, and we went into the hallway at 
1242, and he said: WTaere is the work? 

I don’t know what you are talking about, I said, and 
at that time they searched me in the hallway there, and 
they found that brown envelope. They said: Whose is 
this; is this all you got? 

I said: You got all; that is all I know about, and he said: 
Where did you get it from? 

I said: Well, a fellow gave it to me, he came around 

183 and gave me that for him. 


37 


184 And then he asked me what was in the envelope, 
and I told him I didn’t know, and I said I don’t 
know any more what is in it than you do. 

Then they brought me over on Meigs Street down to my 
house and taken me in, and Captain Monroe opened the en¬ 
velope and he picks this slip of paper out, and this 20-dol- 
lar bill, which has two pieces of paper in there, and he 
said: Do you know anything about this? 

And I said I didn’t know anything about it, and he 
said: Did you write that? And I said: No, I didn’t write 
anything on there. I don’t know what is in there, and I 
said that man comes pp to me and told me to pass it along, 
and I told them I don’t know what was in there until you 
opened it. 


185 Q. Who -were you going to pass it on to? A. That 
was the fellow named Bob Johnson, 


188 Q. Are you a number writer? A. No, sir. 

Q. You merely play numbers? A. I play them. 


190 Q. Were you ever a numbers writer? A. No, 
never in my life. 


191 Q. Have you ever been the operator of a lottery? 
A. No, sir. 


Q. Did you ever tell Officer Sullivan or Captain Monroe 
or anyone else that had been a numbers writer for 18 
months? A. No, sir, I never did. I told Captain Monroe 
that I had been playing the numbers for about 18 months, 









194 Cross-Examination 


By Mr. Flannery: 

**#*•••*•• 

Q. Did you say that you met Smith on September 15, 
1951, at 1667 Montello Avenue? A. That is right. 

195 Q. Did he ever play a number with you in Sep¬ 
tember and October? A. Yes; he didn’t play with 
me. He asked me would I get numbers in with the fellow 
I played with. 

Q. And you took the money from him, didn’t you? A. 
Money that he gave me for his numbers; yes. 

Q. And you took the numbers? A. He never gave me 
the number, just told me. 

Q. What? A. He just told me the number. 

Q. How many times did he do that in September and 
October? A. That was the only two numbers he gave me 
from September on to October, right up until January, just 
them two numbers. He only paid me for the numbers at 
the end of the week; only gave me money to give the man. 

Q. And you were taking money from him to turn it over 
to the man? A. That is right. 


196 Q. Now, who were you turning the money in to? 
A. To Johnson. 

• ***•***•• 

Q. How often would you turn the money in to Bob John¬ 
son? A. Well, whenever Smith, at the end of the week, 
when Smith paid me, and he would give me the numbers 
money for the next week. 

• ••••••••• 

Q. How many times did he put in numbers with you in 
September? A. Once a week. 
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Q. Once a week during September? A. All the 
197 way from the first of it, sir, two numbers, what he 
gave me around the 17th of September, and he never 
changed the numbers. 

Q. Would you describe for us his—did he pay you once 
a week in September? A. Every Saturday practically, or 
Friday, when he paid for those numbers. 

Q. And in October, would he do the same thing? A. The 
same thing. 

Q. And you would take the money and turn it over to 
Mr. Bob Johnson? A. That is right. 


200 Q. Now, December 20th, did you see Mr. Smith? 
A. I did. 

Q. Did he play a number with you on that day? Au He 
only told me what he wanted on this, 666. 

By the Court: 

Q. You understand the question, Mr. Witness? 
play a number with you? A. Well, the three 6’s. 

Q. Then he did? A. Yes. 

By Mr. Flannery: 

201 Q. How much did you take from him? A. 
take anything from him that day. 

Q. That day? A. He gave me 50 cents. 

Q. He gave you 50 cents? A. That is correct. 

Q. Did you make a record of that number on a sheet? 
A. No, sir, I didn’t have any sheet. 

Q. All right. Now, who did you turn the 50 cents over 
to? A. To the same man, Johnson. 

Q. Now, how about December 28th? Did Smith make a 
play with you? A. No, sir. He asked me had I left his 
numbers in and I said I had. 

Q. You said you had left his numbers in? A. Yes. 

Q. But there did come a time when he paid you for De¬ 
cember 28th? A. It was already paid for. 


Did he 


I didn’t 
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Q. He had paid you? A. Yes. 

Q. And you put the number in with Mr. Johnson? 

202 A. Yes, sir. 

*••••••••• 

Q. Was that true also as of January 3rd and Jan- 

203 uary 8th? A. All the way through, sir, the same 
thing. 

Q. All the way through, at the end of the week you would 
get paid by him, but you would turn his number in every 
day during that period; is that right? A. That is right. 

*••••••••• 

204 Q. I want to show you Government Exhibit 1-A 
and ask you if you have ever seen that before. A. 

Nope, not until the day Captain Monroe opened up the en¬ 
velope in my house. 

#•*••••••• 

Q. Now, where had you gotten this? 

A. That morning this man handed me that envelope. 
Q. What man? A. Johnson. 

Q. What time did he give it to you? A. I guess around 
about 8:30 or quarter of nine. 

Q. What did he tell you when he gave it to you? A. To 
give it to the man that came after them, when he came after 
the numbers. 

Q. Do you know what man he meant? A. I know he had 
a man to pick it up, who came there, and I was to give to 
him that envelope. 

Q. In other words, you knew the defendant Allen? A. I 
have seen Allen, but I don’t know Allen’s name. 

Q. And you had turned other envelopes over to 

205 him before? A. Which? 

Q. Envelopes like this? A. No, I hadn’t turned 
any one over to Allen like that before. 

Q. Did you ever turn anything over to him? A. Any¬ 
thing? 
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Q. Yes. A. Yes, I have given him a couple of pieces of 
paper, but never gave him any envelopes. 

Q. What kind of slips or papers, numbers slips? A. Well, 
I would not say that. 

Q. What would you say? A. Just ordinary pieces of 
paper. 

Q. Was there anything written on them? A. Well, that 
I wouldn’t know because I never opened it, only my own, 
but I never give Allen no numbers for myself. 

Q. Let us go back to the slip of paper. Whtere did you 
get that that you turned over to Allen? A. The same pieces 
of paper as which you got there, like that, was filled out 
and handed me for the man that was getting the work, and 
he asked me to give it to the other fellow. 

Q. WTio was that man each time who would give 
206 you it? A. Johnson. 

Q. Slips to turn over to Allen? A. That is right. 

249 It has been contended here that the defendant Jo¬ 
seph A. Lee was entrapped by Officer Allen R. Smith. 

You are instructed as a matter of law that decoys may 
be used to entrap criminals and to present opportunity to 
one intending or willing to commit crime. But decoys are 
not permitted to ensnare innocent and law abiding into the 
commission of crime. Wlien the criminal design originates 
not with the accused and the accused is by persuasion, de¬ 
ceitful representation, or inducement lured into the com¬ 
mission of a criminal act, the Government is estopped by 
sound public policy from prosecution therefor. 

However, the fact that officers or employees of the Gov¬ 
ernment merely afford opportunities or facilities for the 
commission of the offense is not entrapment. 

Thus, if you find that the defendant Lee had no idea or 
intention of writing numbers or promoting or being con¬ 
cerned with the numbers game, that the criminal design 
originated with the police officer, and he implanted into the 
mind of Lee the disposition to write numbers for the pur- 
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pose of entrapping him, then von must find the defendant 
not guilty. 

On the other hand, if you find that Lee was writ- 
250 ing numbers or had the idea or intention of writing 
numbers, or was willing to write numbers, and the 
police officer merely played a number through Lee or asked 
Lee to play a number for him, then the officer did not en¬ 
trap Lee, and if all the other elements of the offense have 
been proved beyond a reasonable doubt you could find the 
defendant guilty. 

You are instructed that the defendant Lee does not have 
to prove beyond a reasonable doubt that he was entrapped. 
If there is evidence of entrapment which raises a reason¬ 
able doubt in your mind as to whether or not Lee was en¬ 
trapped, then you are instructed to find the defendant Lee 
not guilty. 

• ••••••••• 

259 Washington, D. C., 

Friday, March 14,1952. 

The above-entitled cause came on for hearing, on Motion 
to Suppress, before the Honorable Edward A. Tamm, 
Judge, at 11:30 o’clock, a. m. 

261 Allen Roosevelt Smith 

#*•••*••** 

Direct Examination 

By Mr. Mitchell: 

Q. Kindly state your name to the Court, sir? A. Allen 
Roosevelt Smith. 

Q. What is your assignment, sir? A. I am assigned to 
the gambling and whiskey squad, Metropolitan Police. 

263 Q. (By Mr. Mitchell) As a matter of fact, you had 
become quite friendlv with him, isn’t that true? A. 

Yes. 
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Q. Now, on January 9th, you then saw Mr. Allen? A. 
That is right. 

Q. Tell us now, if you will, sir, where you saw Mr. Allen? 
A. Well, I saw Mr. Allen driving an automobile going 
north on Montello Avenue, about the 1600 block of Montello 
Avenue, Northeast. 

• • • • • • • • • • 

264 Q. And that is all the observation that you had of 
Mr. Allen, is that correct, sir? A. Yes. 

• • • • * * * • • : • 

Q. Now, on the date you first saw Mr. Allen, on the 15th, 
was that at 1208 Meigs Street? A. Yes, it was. 

Q. And did you see him in the house at 1208 Meigs 
Street? A. Yes, I did. 

• • • * • # # # • l • 

266 Q. (By Mr. Mitchell) These objects that were 
taken from Mr. Allen. A. Mr. Allen went into his 

inside coat pocket and pulled out six white sheets of paper 
with numbers written on them. 

Q. Was that pursuant to your direction, sir? A. No. 
That was pursuant to Sergeant Sullivan’s direction. 

• • • • • * * • • • 

267 Cross-Examination 

By Mr. Flannery: 

Q. Officer Smith, when did you first contact the defend¬ 
ant, Lee? 

#•*•*##*•* 

Q. Mr. Lee. A. I had saw him, I seen him on about Sep¬ 
tember of 1951,1 believe, for the first time. 

• * • • # « * • • ! • 

Q. Did there come a time when you had any numbers 
plays with him? A. Yes, sir. I had plays with him. 

Q. When was that? A. That was in September and Oc¬ 
tober, I believe. 
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Q. When was that? A. September and October. 

Q. Do you remember the dates? A. No, I don’t remem¬ 
ber the dates. 

Q. Did you make a numbers play with him on De- 

268 cember 15th! A. I did. 

Q. Tell the Court about it. What number did you 
play and bow much? A. I went to Mr. Lee’s home, which 
is located at 1208 Meigs Street, Northeast, and I played 
wuth him three 6’s for one dollar that day. 

Q. I see. And did you receive a receipt? A. No, I did 
not. 

Q. Now, on December 15th, did you see the defendant, 
Allen? A. I did. 

Q. What did you observe him do? A. I observed him 
parking his car in the rear of 1208 Meigs Street, there in 
the alley in back of 1208, and he got out of bis car, came 
into 1208 Meigs Street, which is Mr. Allen’s—which is Mr. 
Lee’s home. He came in, and I noticed him talking to Mr. 
Lee. And then after I saw him talking, I left, immediately 
left then. 

Q. Did you hear anything that they said? A. No, no 
more than I heard Mr. Allen ask Mr. Lee, “How are you 
doing?”. 

Q. “How are you doing?” A. Yes. 

Q. Did you hear Mr. Lee say anything to him? 

269 A. He said “O.K.”, I believe. 

• *•••••*** 

Q. All right. WTien was the next time you saw Lee? A. 
I saw Lee again on the 28th. 

Q. The 28th? A. Yes, I did. 

Q. Did you make a numbers play? A. Yes, I did, the 
20th, I saw him on the 20th. 

Q. Did you receive a receipt? A. No, I did not. 

Q. WTien did you see Lee again? A. I saw Mr. 
Lee again on the 28th. 


270 
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Q. Did you make a numbers play with him on that day? 
A. I did. 

Q. How many other days did you see him? A. I saw 
him the 28th, and I saw him again the 29th of December, 
1951. I saw him again January 3rd, 1952 and January the 
8th of 1952, and January the 9th of 1952. 

Q. And on each of those days, did you make a numbers 
play? A. I did, excepting the 9th. 

• • • • * • • * * * 

Q. On any of those days you mentioned, did you see the 
defendant, Allen? A. On the 9th I did see Mr. Allen. 

• ••••••*•• 

271 Q. (By Mr. Flannery) Did you have any other 
information concerning the defendant Allen, or did 

you gain any information during that period that you had 
the transactions with the defendant, Lee? A. I did. Mr. 
Lee told me Mr. Allen was the pick-up man. 

Mr. Mitchell: I object. Was Mr. Allen present? 

The Witness: No, he wasn’t present at that time. 

Mr. Flannery: I submit that is admissible on a motion 
of this type, Your Honor. 

The Court: I think it is, Mr. Mitchell. The witness is 
testifying to something said to him by what turned out to 
be a co-defendant. I think for the purpose of this motion 
it is admissible. Go ahead. 

The Witness: On the 15th, Mr. Lee told me that Mr. 
Allen there was his pick-up man. 

• ••••••*•• 

Q. Did there come a time when you went to a United 
States Commissioner to get certain warrants? A. Yes, I 
did. 

272 Q. And what type of warrants did you get, and 
for whom? A. We got search and arrest warrants 

for Mr. Lee and Mr. Allen both,—both search and arrest 
warrants. 
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Q. And as to Mr. Lee, what was the search warrant? A. 
That was for Mr. Lee and his home. 

Q. 1208— A. 1208 Meigs Street, Northeast. 

Q. As for Mr. Allen, you got an arrest and search war¬ 
rant for what? A. We had the search warrant for Mr. 
Allen’s automobile, and the arrest warrant was for him. 


Q. Tell us where Mr. Allen was arrested, and under what 
circumstances ? 

• ••••••••# 

273 Q. Then did you seize certain evidence? A. Yes. 

Q. What did you seize from Mr. Allen? A. I saw 
the white numbers paper that he went in his inside top 
coat pocket for and gave to Sergeant Sullivan. The num¬ 
bers were written on them. 
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STATEMENT OF QUESTIONS PRESENTED 

Appellants were indicted in an eight count indictment 
which charged both appellants in the first count with the 
operation of a lottery; in counts two through seven inclu¬ 
sive, the appellant Lee was charged wfith transferring a 
right, chance, and interest in a lottery on six separate 
dates; and in the eighth count both appellants were charged 
wfith possession of numbers slips. After a trial by jury, 
Lee was acquitted on counts one through seven, and was 
found guilty on count eight. Allen was found guilty as 
charged in counts one and eight of the indictment. The 
questions presented on this appeal in the view of the ap¬ 
pellee are as follows: 

1. Whether the trial court correctly denied appellants’ 
oral motion for a severance of defendants. 

2. Whether the trial court correctly denied appellant 
Lee’s motion for judgment of acquittal and properly sub¬ 
mitted the defense of entrapment of appellant Lee to the 
jury. 

3. Whether the trial court correctly denied appellant 
Allen’s motion to suppress evidence seized from him after 
his arrest, when the arresting officers had secured an arrest 
warrant for appellant Allen and a search warrant for his 
automobile, and the testimony established: 

a. That officer Smith made several numbers plays with 
appellant Lee; 

b. That appellant Lee told Officer Smith that appellant 
Allen was his pick-up man, and Smith saw appellant Allen 
come to Lee’s apartment when Lee was looking for the 
pick-up man; 

c. That appellant Allen was arrested pursuant to an arrest 
warrant issued for his arrest by the U. S. Commissioner. 
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counterstatement of the case 

On February 4, 1952 an eight count indictment was filed 
against the appellants Joseph A. Lee and Philip M. Allen. 
The first count charged them with managing, carrying on 
and promoting a numbers game during the period Decem¬ 
ber 15, 1951 to January 9, 1952 in violation of D. C. Code 
(1951) T. 22-1501. Counts two through seven of the indict¬ 
ment charged appellant Lee with selling and transferring 
a chance, right and interest in a lottery known as the num¬ 
bers game to Allen R. Smith on six successive dates: De¬ 
cember 15, 1951; December 20, 1951; December 28, 1951; 
December 29, 1951; January 3, 1952; and January 8, 1952, 
in violation of D. C. Code (1951) T. 22-1501. Count eight 
charged the appellants Lee and Allen with possession of 
numbers slips on January 9, 1952 in violation of D. C. Code 
(1951) T. 22-1052. (J. A. 2, 3). Prior to trial, appellant 

(l) 
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Allen filed a motion to suppress the evidence obtained from 
this appellant on the grounds (1) that appellant was 
searched unlawfully and (2) that the search warrant for 
his automobile was improvidently issued, legally defective 
and illegally effected. (J. A. 4). After a hearing thereon, 
the motion was denied. (J.A. 42-46). After a jury trial, 
appellant Lee was found not guilty on counts one, two, three, 
four, five, six and seven; and guilty on count eight. Appel¬ 
lant Allen wras found guilty as charged in the indictment on 
counts one and eight (J.A. 6). At the outset of the trial, 
counsel for appellants stated that he was renewing his pre¬ 
trial motion to suppress evidence and motion for a sever¬ 
ance. (J.A. 7). Counsel for appellant Allen did not object 
to the court’s receiving in evidence the numbers slips taken 
from appellant Allen, (J.A. 23), but did renew’ his conten¬ 
tion that the arrest of Allen was unlawful (J.A. 16). At the 
close of the Government’s evidence, counsel for appellant 
moved for a judgment of acquittal on the ground of im¬ 
proper joinder of defendants and for appellant Lee on the 
ground of entrapment. (J.A. 32). At the close of the case, 
counsel for appellants stated he w’as renewing all of his mo¬ 
tions in reference to the various counts in the indictment. 

The evidence for the Government may be summarized as 
follows: 

Police Officer, Allen R. Smith, w’ent to 1208 Meigs Street, 
Northeast in the District of Columbia on December 15,1951. 
(J.A. 8). He identified appellant Lee as the man he saw’ there 
at about 9:00 a.m. (J.A. 8). Smith saw tw’o men come into 
the premises and saw’ one man make a numbers play with Lee. 
(J.A. 8). Lee went to the window and said he was looking 
for the pick-up men. (J.A. 8). Tw’o ladies wrere in Lee’s 
home copying numbers from a w’hite slip of paper into a 
regular numbers pad. (J.A. 9). Smith identified Allen as 
the man w’ho came into the premises and had a conversa¬ 
tion w’ith Lee. (J.A. 10). Lee told Smith that Allen w’as his 
pick-up man. (J.A. 45). Smith saw’ Allen’s automobile, a 
black Chevrolet coupe bearing D. C. license tag, K-622. 
(J.A. 10). On December 20,1951, Smith again w’ent to 1208 
Meigs Street, Northeast, in the District of Columbia and 
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made a numbers play with Lee. (J.A. 11). Two men came 
in and one made a numbers play with Lee. (J.A. 11). On 
December 28,1951, Smith again went to 1208 Meigs Street, 
Northeast and made a numbers play with Lee. (J.A. 12). 
On December 29, 1951, Smith went to 1208 Meigs Street, 
Northeast and made a numbers play with Lee. (J.A. 12). 
Lee told Smith that the pick-up man was supposed to come 
in around 9:00 a.m. (J.A. 12). On January 3, 1952, Smith 
went to 1208 Meigs Street, Northeast, and made a numbers 
play with Lee. (J.A. 13). On January 8,1952, Smith went 
to 1208 Meigs Street, Northeast, and made a numbers play 
with Lee. (J.A. 13,14). On January 8,1952, Smith secured 
from the U. S. Commissioner, arrest warrants for Allen and 
Lee, a search warrant for 1208 Meigs Street, Northeast, and 
a search warrant for Allen’s car. (J.A. 14). 

On January 9, 1952, Lee was arrested in the 1200 block 
of Meigs Street, Northeast. (J.A. 15). Smith identified 
Allen’s car to Sergeant Sullivan who apprehended Allen. 
(J.A. 15). Allen handed Sergeant Sullivan six slips of 
white paper bearing numbers. (J.A. 15). 

On cross-examination, Smith testified he first met Lee 
in September, 1951 and became friendly with him. (J.A. 16, 
17). On re-direct examination, Smith testified he was act¬ 
ing in an official capacity when he met Lee in September, 
1951. (J.A. 19). Smith sometimes played numbers with 

Lee on credit. (J.A. 20). 

Sergeant Sullivan arrested Lee on January 9, 1952, in 
front of 1242 Meigs Street, Northeast at approximately 
9:22 a.m. (J.A. 20). Lee handed Sullivan an envelope con¬ 
taining a twenty dollar bill and a piece of paper, 5x8, bear¬ 
ing the symbol JC25 which Lee said was his assigned num¬ 
ber. (J.A. 21). Lee stated he had been in the numbers 
business for 18 months. (J.A. 22). Sullivan found one slip 
of paper on the kitchen table in Lee’s apartment, at 1208 
Meigs Street, Northeast (J.A. 22). 

Allen stated after his arrest that the six slips he had in 
his possession were the work he had picked up so far that 
day. (J.A. 23). Later Allen stated to Captain Monroe that 
he had been picking up Lee’s numbers. (J.A. 24). Lee then 
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stated that he had been turning to Allen. (J.A. 25). At 
police headquarters, Lee told Captain Monroe that he had 
taken several numbers plays from Officer Smith. (J.A. 31). 

Appellant Lee testified and stated that he met Officer 
Smith in October, 1951 at a friend’s house at 1667 Montello 
Avenue. (J.A. 34). Lee testified that Smith asked him to 
put in a couple of numbers for him and Lee replied it was too 
late that day. (J.A. 34). Lee testified that he took numbers 
plays from Smith to “put them in for him.” (J. A. 34). 
Lee admitted playing numbers, but denied writing them, 
and denied telling Captain Monroe he had written numbers 
for 18 months. (J.A. 37). 

STATUTES AND RULES INVOLVED 

D. C. Code 22-1501: 

Lotteries-Promotion-Sale or possession of tickets .— 
If any person shall within the District keep, set up, or 
promote, or be concerned as owmer, agent, or clerk, or 
in any other manner, in managing, carrying on, promot¬ 
ing or advertising, directly or indirectly, any policy lot¬ 
tery, policy shop, or any lottery, or shall sell or transfer 
any chance, right, or interest, tangible or intangible, in 
any policy lottery, or any lottery or shall sell or trans¬ 
fer any ticket, certificate, bill, token, or other device, 
purporting or intended to guarantee or assure to any 
person or entitle him to a chance of drawing or obtain¬ 
ing a prize to be drawn in any lottery, or in a game or 
device commonly known as policy lottery or policy or 
shall for himself or another person, sell or transfer, or 
have in his possession for the purpose of sale or trans¬ 
fer, a chance or ticket in or share of a ticket in any 
lottery or any such bill, certificate, token, or other de¬ 
vice, he shall be fined upon conviction of each said 
offense not more than $1,000 or be imprisoned not more 
than three years, or both. The possession of any copy 
or record of any such chance, right, or interest, or of 
any such ticket, certificate, bill, token, or other device 
shall be prima-facie evidence that the possessor of such 
copy or record did, at the time and place of such pos¬ 
session, keep, set up, or promote, or was at such time 
and place concerned as owner, agent, or clerk, or other¬ 
wise in managing, carrying on, promoting, or adver- 
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tising a policy lottery, policy shop, or lottery. (Mar. 3, 
1901,1 Stat. 1330, ch. 854, § 863; June 30,1902, 32 Stat. 


535, ch. 1329; Apr. 5, 1938, 52 Stat. 198, ch. 72, § 1 
D. C. Code 22-1502: 


) 


Possession of lottery or policy tickets. —If any per¬ 
son shall within the District have in his possession, 
knowingly, any ticket, certificate, bill, slip, token, paper, 
writing, or other device used, or to be used, or adapted, 
devised, or designed for the purpose of playing, carry¬ 
ing on, or conducting any lottery, or the game or device 
commonly known as policy lottery or policy, he shall be 
fined upon conviction of each said offense not more than 
$500 or be imprisoned for not more than six months, 
or both. (Apr. 5, 1938, 52 Stat. 198, ch. 72, § 2.) 


Rule 8(a), Federal Rules of Criminal Procedure: 

Joinder of Offenses. —Two or more offenses may be 
charged in the same indictment or information in a 
separate count for each offense if the offenses charged, 
whether felonies or misdemeanors or both, are of the 
same or similar character or are based on the same act 
or transaction or on two or more acts or transactions 
connected together or constituting parts of a common 
scheme or plan. 

✓ 

Rule 8(b), Federal Rules of Criminal Procedure: 

Joinder of Defendants. —Two or more defendants 
may be charged in the same indictment or information 
if they are alleged to have participated in the same act 
or transaction or in the same series of acts or trans¬ 
actions constituting an offense or offenses. Such de¬ 
fendants may be charged in one or more counts together 
or separately and all of the defendants need not be 
charged in each count. 

Rule 41(e), Federal Rules of Criminal Procedure: 

Motion for Return of Property and to Suppress Evi¬ 
dence. —A person aggrieved by an unlawful search and 
seizure may move the district court for the district in 
which the property was seized for the return of the 
property and to suppress for use as evidence anything 
so obtained on the ground that (1) the property was 



illegally seized without warrant, or (2) the warrant is 
insufficient on its face, or (3) the property seized is not 
that described in the warrant, or (4) there was not 
probable cause for believing the existence of the 
grounds on which the warrant was issued, or (5) the 
warrant was illegally executed. The judge shall receive 
evidence on any issue of fact necessary to the decision 
of the motion. If the motion is granted the property 
shall be restored unless otherwise subject to lawful 
detention and it shall not be admissible in evidence at 
any hearing or trial. The motion to suppress evidence 
may also be made in the district where the trial is to be 
had. The motion shall be made before trial or hearing 
unless opportunity therefor did not exist or the defend¬ 
ant was not aware of the grounds for the motion, but 
the court in its discretion may entertain the motion at 
the trial or hearing. 

SUMMARY OF ARGUMENT 

I 

The joinder of appellants Lee and Allen was proper under 
Federal Rule of Criminal Procedure 8, where the offenses 
charged were of the same character, provable by the same 
evidence, closely connected in point of time and place, and 
no prejudice resulted to either appellant as a result of the 
joinder. 

II 

The trial court correctly denied appellant Lee’s motion 
for a judgment of acquittal and properly submitted the issue 
of entrapment to the jury where the evidence established 
that Lee had participated in the operation of a lottery and 
that the police officer was just another customer for appel¬ 
lant Lee. 

III 

Police Officer Smith presented facts to the U. S. Commis¬ 
sioner which established probable cause that appellant Allen 
was operating a lottery and was using his automobile to 
transport numbers slips, therefore, the arrest warrant for 
appellant Allen and the search warrant for his automobile 
were properly issued, and the arrest and resulting search 
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of appellant Allen incident thereto were proper. The trial 
court thus correctly overruled appellant Allen’s motion to 
suppress evidence. 

ARGUMENT 

I 

The Appellants Were Properly Joined As Co-defendants in One 
Indictment Because the Offenses Charged in the Several 
Counts of the Indictment Are of the Same Character and 
Are Based Upon Acts Which Are Connected Together to 
Constitute the Operation of a Lottery. Such Joinder is 
Expressly permitted by Rule 8 of the Federal Rules of 
Criminal Procedure. 

The evidence established that appellant Allen was the 
pick-up man for appellant Lee. The evidence introduced to 
prove count eight of the indictment, possession of numbers 
slips, was also proper to prove the charge in count one of 
the indictment against Allen, operation of a lottery. Proof 
of the numbers plays that Officer Smith made with Lee 
established the operation of a lottery on the part of Lee, 
which the testimony established was carried out by Allen as 
Lee’s pick-up man. This evidence would also have been 
competent to prove the charge against Allen in count one 
had he been charged in this count alone. 

However, there was, “such close connection * * * in 
respect of time, place and occasion that it was difficult, if not 
impossible, to separate the proof of one from the proof of 
the other.” Pointer v. United States, 151 U. S. 396, 404; 14 
S. Ct. 410, 413; 38 L. Ed. 386. 

The evidence as to each defendant was short and simple; 
there was no reasonable ground for thinking that the jury 
could not keep separate what was relevant to each. United 
States v. Lotsch, 102 F. 2d 35, 36. The trial court on each 
occasion that evidence in the form of admissions and ex¬ 
hibits was introduced instructed the jury to keep separate 
the evidence relating to each defendant. (T. 13, 18, 157). 
Absent a showing of prejudice as a result of the joinder of 
these appellants, they are not entitled to the relief provided 
in Rule 14, of the Criminal Rules. 
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Appellants rely upon McElroy v. United States, 164 U. S. 
76,17 S. Ct. 31,41L. Ed. 355, which was shown by this Court 
to no longer have application to a fact situation such as the 
one presented here, in the opinion in Scheve v. United 
States, 87 U.S. App. D.C. 289 (1950), wherein the Court 
said at page 291, 

McElroy v. United States, 164 U. S. 76, * * *, on 
which appellants rely, is not in point for two reasons, 
the offenses with which the five defendants in that case 
were charged were not ‘two or more acts or transactions 
connected together • • • they were substantive 

offenses, separate and distinct, complete in themselves, 
and independent of each other, committed at different 
times and not provable by the same evidence.’ # * *. 
And the statute there involved did ‘not authorize the 
consolidation of indictments in such a way that some of 
the defendants may be tried at the same time with other 
defendants charged with a crime different from that for 
which all are tried’, 164 U. S. at page 80, 17 S. Ct. at 
page 32. Rule 8(b) expressly permits such a joinder.” 

Ross v. United States, 197 F. 2d 660, is to the same effect as 
to the application of McElroy. 

The joinder of these two appellants in one indictment was 
thus proper under Rule 8 and since no prejudice resulted 
from the joinder, refusal to grant a severance as requested 
orally by counsel for appellants was we submit a correct 
ruling. 

II 

The Trial Court Correctly Denied Appellant Lee’s Motion For 
a Judgment of Acquittal, and Properly Submitted the Ques¬ 
tion of Entrapment of Appellant Lee to the Jury. 

Officer Smith met appellant Lee in September or October 
of 1951 (J.A. 16, 17, 34). Lee testified himself that he ac¬ 
cepted numbers plays from Smith, “to put them in for 
him.” (J.A. 34). Smith saw Lee take numbers plays from 
other men. (J.A. 8,11). Captain Monroe testified that Lee 
admitted to him after the arrest of Lee, that he had written 
numbers for about eighteen months. (J.A. 22). This state¬ 
ment was denied by Lee on the witness stand. There is no 
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positive evidence of entrapment in the record beyond the 
mere assertion of counsel in his brief that, “But for being 
induced by Smith, Lee would not have done so.” There is 
nothing in the record to indicate that Officer Smith im¬ 
planted a criminal design into the mind of Lee. 

The defense of entrapment which would justify a judg¬ 
ment of acquittal by the court requires a clear showing 
that the criminal design originates not with the accused, 
but is conceived in the mind of the government officers, and 
the accused is thus induced to commit a crime. But, “when 
the accused is continuously engaged in the proscribed con¬ 
duct, it is permissible to provoke him to a particular vio¬ 
lation which will be no more than an instance in a uniform 
series.” United States v. Becker, 62 F. 2d 1007,1008 (1933); 
Butler v. United States, 191 F. 2d 433, 437 (1951). 

Appellant Lee cites Sorrells v. United States, 287 TJ. S. 
435, in which the Supreme Court, after considering much 
stronger evidence of entrapment than exists in the present 
case, ruled that the issue of entrapment should have been 
submitted to the jury. The rule was stated clearly in Cratty 
v. United States, 82 U. S. App. DC. 236, at 243, 

We think that a reasonable juryman might have con¬ 
cluded not that the criminal design was implanted in 
the mind of an innocent person by the officials of the 
Government and commission of the offenses induced by 
them, but that they were but provoking Pullman to a 
particular violation in the course of proscribed con¬ 
duct in which he was continuously engaged. The court 
therefore did not err in refusing Pullman’s motion for 
a directed verdict. 

Appellant does not attack the sufficiency of the instruc¬ 
tion on the defense of entrapment, and we submit that the 
evidence did not justify a judgment of acquittal but re¬ 
quired the court to submit the question to the jury. 
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III 

Officer Smith Had Probable Cause to Believe That Appellant 
Allen had Committed a Felony, and That Allen used His 
Automobile to Pick Up the Numbers Play for Each Day From 
the Witness, Appellant Lee, Therefore, the U. S. Commis¬ 
sioner Properly Issued an Arrest Warrant for Allen And a 
Search Warrant for His Automobile. 

Officer Smith had become friendly with appellant Lee 
and had played numbers with him during September and 
October of 1951. (J.A. 16, 17). Taking Lee’s version of 
his relationship with Officer Smith, Lee took numbers plays 
from Smith to “put them in for him.” (J.A. 34). The in¬ 
vestigation was under the supervision of Captain Monroe, 
■who was in charge of the gambling and vice squad. (T. 147). 
Lee obviously trusted Smith and had no reason to suspicion 
that Smith was a police officer. (T. 174). 

Lee then had told Smith that he delivered the numbers 
he took to someone else. In the normal operation of the 
numbers business, a vrriter turns his play into a man known 
as a pick-up man. Lee identified Allen as his pick-up man 
to Smith at a time when Lee had no reason to suspicion 
that Smith was a policeman. (J.A. 45). Smith saw Allen 
come to Lee’s house in his (Allen’s) automobile at a time 
wffien Lee told Smith he was looking for the pick-up man. 
(J.A. 8, 10). The U S. Commissioner issued an arrest 
warrant for Allen and a search warrant for Allen’s auto¬ 
mobile on substantially the facts set forth above. The 
warrants are attacked here as they were in the trial court 
on the ground that there was a lack of probable cause for 
the issuance of the warrants. 

The test for probable cause was recently set forth again 

in Washington v. United States, -U. S. App. D.C.-, 

January 15, 1953, wherein the Court followed the language 
of Brinegar v. United States, 338 U. S. 160, 175-6, (1949), 
“Probable cause exists where ‘the facts and circumstances 
within their [the officers] knowledge and of which they 
had reasonably trustworthy information [are] sufficient in 
themselves to warrant a man of reasonable caution in the 
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belief that’ an offense has been or is being committed.” In 
the Washington case, supra, the police officers had infor¬ 
mation from a reliable source and subsequent telephone 
conversations concerning numbers with someone at the 
premises identified by the informant. This Court has 
considered the question of probable cause several times 
recently in Mills v. United States, 196 F. 2d 600 (1952) 
cert, denied 344 U. S. 826 (1952); Be Bruhl v. United States, 
199 F. 2d 175 (1952) cert, denied 344 U. S. 868 (1952); and 
Wyche v. United States, 183 F. 2d 703 (1951), cert, denied 
342 U. S. 943 (1952). The pattern of these cases consisted 
of observation based upon reliable information that the 
appellants were operating a lottery. In the present case, 
however, Smith had made a series of numbers plays with 
Lee, thus he had positive personal information, rather than 
reliable hearsay, that Lee was conducting a numbers lottery. 
Lee then identified Allen as his pick-up man. The identifi¬ 
cation was made at a time Smith saw Allen come to Lee’s 
house. Smith identified appellant Allen as the same man 
Lee identified as his pick-up man. This information which 
Officer Smith stated to the U. S. Commissioner in the appli¬ 
cation for the warrants was not merely “reasonably trust¬ 
worthy,” but was positive personal knowledge acquired by 
Smith, and was more than sufficient to establish probable 
cause that Allen was Lee’s pick-up man, and that he was 
using his automobile to conduct his part of the operation of 
the lottery. This inference is not only reasonable to a 
police officer who was working in an under cover capacity 
and had gained the trust and confidence of Lee, but any 
reasonable man would have been bound to conclude that 
Allen was picking up the numbers plays that Smith made 
with Lee. We submit that a motion to suppress evidence 
should not be granted under circumstances such as these. 
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CONCLUSION 

Wherefore, we submit that the judgment of the District 
Court should be affirmed. 

Charles M. Irelan, 

United States Attorney, 

Thomas A. Flannery, 
William R. Glendon, 
Robert L. Ackerly, 

Assistant United States Attorneys. 
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